






Back to basics – 3 crucial aspects of compliance work

Overview

1. Knowing your investigation powers (coercive vs informal), 
and when to use them

2. Collecting evidence, interviewing suspects and note taking

3. Correctly identifying the offender
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Knowing your investigation powers, and 
when to use them



Coercive powers under the EPA Act/POEO Act

 An authorised officer (AO) or Investigation Officer (IO) may enter 
premises (s196 POEO Act/s9.16 EPA Act)

 An AO or IO may require a person to answer questions in relation to an 
investigation matter, or to attend a specified place and time to answer 
questions (s203(1), (5) POEO Act/s9.23(1) EPA Act)

 An AO or IO may require a person to provide information and/or 
records in relation to an investigation matter (s198 POEO Act/s9.22 EPA 
Act)

 The person must be warned that it is an offence to fail to answer a 
question. If they are not then they do not commit an offence if they fail 
to answer a question s212(2) POEO Act/s9.31(1) EPA Act)

 A person is not excused from answering a question on the ground that 
the answer could incriminate them. However, if they object, that answer 
cannot be used against them in any criminal proceedings (s212(2), 
(3)) POEO Act/s9.31(2), (3) EPA Act)
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Coercive vs informal powers

 Council officers often rely on informal or voluntary means to collect 
evidence before using their coercive powers 

 There is no need to use coercive powers if a person consents to your 
requests voluntarily (e.g. to enter the premises or answer a question)

 However, care must be taken when seeking the voluntary provision of 
information or consent to ensure that any evidence that you collect is 
not found by a Court to be improperly obtained
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Improperly or illegally obtained evidence

 Any evidence that is improperly or illegally obtained may not be 
admitted in future proceedings, unless a Court believes that the 
desirability of admitting the evidence outweighs the undesirability of 
admitting evidence (s138(1) of the Evidence Act)

 If you fail to give a caution for a voluntary interview when required, the 
evidence will be taken to be improperly obtained (s139(2) of the 
Evidence Act)

 If you are seeking information voluntarily, but the person believes he or 
she is being compelled or required to comply with your request, then 
the evidence may be considered by a Court to be improperly obtained 
or inadmissible for other reasons.
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When do you need to caution a person?

 At common law, a natural person (not a corporation) has the right to 
silence and the privilege against self incrimination

 Under s139(2) of the Evidence Act 1995, if you are an investigating 
official (without the power to arrest), and: 

– you form a belief that there is sufficient evidence to establish 
that the person has committed an offence, and

– you fail to caution the person that the person does not have to 
say or do anything but that anything the person says or does may 
be used in evidence

 Any evidence of a statement made after that point is taken to have 
been obtained improperly

 The statement will not be admitted unless the desirability of admitting 
the evidence outweighs the undesirability of admitting evidence
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A voluntary request for information, but you require a person to comply 

 A number of cases consider the capacity for police officers to question 
people and do other acts, outside of their statutory powers (e.g. inviting 
someone to accompany them to a police station for questioning, 
providing fingerprints and taking a breath test)

 For it to be lawful, the person must co-operate without being required 
or commanded to comply (R v King (1978) 19 SASR 118; Carr v R 
(1973) 127 CLR 662)

 The court will take into account the circumstances of the encounter, the 
nature of the police conduct, and the particular circumstances of the 
individual where relevant (R v Grant [2009] 2 SCR 353 at 385)

Case Study:

 Port Macquarie-Hastings Council v Waite [2019] NSWLEC 146
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Facts

 The Council was investigating breaches of the EPA Act

 The Defendant proposed that a meeting occur with Council

 A Council investigation officer agreed, and suggested that the meeting
take the form of a recorded interview. The Defendant consented

 Before the interview, the Council officer gave a caution advising Mr.
Waite that he was not obliged to answer questions. At the end of the
interview, the Defendant confirmed that the answers were given of his
own free will

 The Defendant made a number of admissions in the ROI

 Council commenced Class 5 proceedings, and the Defendant challenged
the admissibility of the ROI on the basis that it was a form of required
questioning pursuant to s9.23 of the EPA Act (then s119K), and to be
admissible, Council had been required to warn the Defendant that he
could object to answering questioning on the grounds that his answers
may incriminate him
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Held

 The interview was ‘required questioning’ pursuant to s9.23 of the EPA 
Act, and that without the appropriate warning, any answers given by 
the Defendant were not admissible in the proceedings

 The Court found the following facts persuasive in determining that the 
interview was ‘required’:

– the Defendant suggested the meeting after a Council investigation 
officer had required a use of land to cease,

– the Defendant was told that he could ‘bring‘ a representative only 
to observe the interview. This was an implicit direction that the 
representative could not take part in the interview, confirming a 
requirement that the Defendant answer questions,

– a s9.22 notice had been issued before the interview occurred, that 
required the Defendant to provide information to the Council. This 
indicated that Mr Waite was required to provide information,

– formalities occurred during the interview such as the giving of the 
s139 Evidence Act warning, and that the interview was recorded
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Strategies

 Seeking information or consent by consent where you can, but be 
careful not to do anything that can be seen as an attempt to compel a 
person to comply

 If a person does not voluntarily provide information, then rely on your 
coercive powers

 If a person agrees to have a voluntary interview, make it clear that they 
do not have to answer the questions

 If you form a belief that there is sufficient evidence to establish that the 
person has committed an offence, caution them before asking further 
questions
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Collecting evidence, interviewing suspects & 
note taking



Plan your initial response

 Understand the nature of the complaint and what offences may have 
been committed, and identify the elements of the offence

 Make sure that you have the right equipment with you:

─ Correct authorisation instrument

─ Smart phone – to record interviews and take photographs 

─ Official notebook

─ Sample bottles & containers
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Obtaining the best evidence

 Understand that the initial site inspection may be your opportunity to 
collect the best evidence of a contravention

 Speak to people on site to determine what has happened, and who is 
responsible 

 Collect evidence to establish what has occurred keeping in mind the 
elements of the offence and any potential defence

 Identify all suspects/witnesses using accessible forms of ID, e.g. drivers 
licence, car registration numbers (don’t just identify the site manager)

 Take photos, photos and more photos preferably with geotag reference 

 Give cautions when required
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Facts

 Council was investigating the Defendant for unlawful cutting down of 
trees

 Council’s investigator conducted various interviews with witnesses. 
During some, he allowed witnesses to be interviewed together

 One interview with a contractor occurred in the presence of another 
contractor, who on occasions intervened and assisted the interviewee 
answering questions

 On another occasion the investigator told a witness that he needed to 
speak with another contractor, as he may able to corroborate what had 
been said

 Council commenced Class 5 proceedings against the Defendant. The 
Defendant raised issues with the investigation process, and challenged 
the admissibility of the evidence because it was a product of collusion 
between the witnesses, and had been contaminated at an early stage of 
the investigation 

11 June 2020 17

Case study 
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proper investigation techniques



Held

 The Court ultimately accepted the evidence that the Defendant asked it 
to reject

 However, Robson J took into account the investigative process adopted 
by Council’s investigator, and considered it when determining the 
overall reliability and credibility of the evidence

 The Court did state that a number of the investigator’s practices were 
not preferable or desirable, and were less then ideal
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Interviewing suspects – proper techniques

 It is important to keep an open mind during investigations

 It is important to keep witnesses separate when interviewing them

 Witnesses should never be interviewed together because there is a 
chance of contamination (of recollections) and the witness with the 
stronger personality may overbear the witness with the weaker 
personality

 Witnesses should be put in separate rooms so they cannot talk to each 
other to ensure that they give their [own] version of events and not an 
amalgamated version

11 June 2020 19

Back to basics – 3 crucial aspects of compliance work

Collecting evidence, interviewing suspects & note taking



Interviewing suspects

 It is important not to suggest material to witnesses as this may 
influence what they say and deprive the investigator of the ability to 
check what the witnesses actually know

 By imparting information to a witness, he or she is put on notice in 
relation to specific issues which may mean that a complete and 
independent version of what occurred cannot be obtained

 Where it is within the investigator’s control, they should not allow 
witnesses to come into contact with other witnesses unless they had 
first taken an independent version of facts from each of them 

 If an investigator becomes aware during an interview that multiple 
witnesses were present, he or she should separate them
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Note taking

 Take detailed contemporaneous notes of your observations, when the 
observations are fresh in your mind

 Contemporaneous notes can provide crucial support and assistance to  
your evidence particularly if there is a dispute over what was said

 If an interview or questioning cannot be recorded electronically, then it 
is important to record the conversation in writing

 Any admissions should be recorded verbatim, and have the person 
review and sign each page, confirming the correctness of the record

 If there are two of you, one should ask the questions, and the other 
take notes with both officers adopting the notes as their own

 Your photos form part of your notes, so take plenty
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Correctly identifying the offender



Who may be responsible?

 You must confirm who is responsible under the offence provision:

‒ development without development consent under s4.2 of the EPA 
Act: person who carries out the development,

‒ A notice under s124 of the LG Act: can be issued to an occupier of 
a building, or an owner or occupier of land, and

‒ prevention notices under s96 of the POEO Act: can be issued to an 
occupier of the premises, or the person carrying out the activity 

 It is not enough for the person just to be the owner of property 

 The perpetrator may be a corporation or one or more natural persons, 
or both

 Acts of a natural person may be taken to be the acts of another person 
such as an employer or contractor
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Liability for employees or contractors/subcontractors

 Generally, a person  (e.g. an owner or developer) will not be vicariously 
liable for the conduct of an independent contractor, except where it can 
be established that:

‒ the owner/developer has directly authorised the work done by the 
independent contractor, or

‒ the work was done subject to the control/direction of the 
owner/developer in the actual execution of the work (Environment 
Protection Authority v Multiplex Constructions Pty Ltd (2000) 112 
LGERA 1)

 The state of mind of an employee or agent of a company is evidence 
that the Company had that state of mind – s169C POEO Act

 A person who aids abets, counsels or procures the commission of an 
offence, or who conspires the commission of an offence is liable to same 
offence and penalty as principal offender – s9.50 EPA Act, s168 POEO 
Act
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Example

 A building site is operating outside its hours of consent. Only 
subcontractors are at the site. Is the owner/developer liable?

 You should gather evidence about the instructions given to contractor to 
undertake their work, including the permitted hours for the work, or the 
control or direction in how they carried out the work

 The evidence that you could get:

 interviews with the contractors to confirm if the owner/developer 
knew or authorised the site to remain open

 who is responsible for opening and shutting the site everyday

 if the breach was more significant you may require copies of the 
contract between the owner/developer and the contractors
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Liability of directors and managers for the offences of a corporation

 s169 - Liability of directors etc for offences by corporation—offences 
attracting special executive liability

 s169A - Liability of directors etc for offences by corporation—offences 
attracting executive liability generally

 s169B - Liability of directors etc for offences by corporation—accessory 
to the commission of the offences
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Consequences if you take compliance action against the wrong person

 The person may court elect any penalty notice, or challenge any 
proceedings on the basis they are not responsible

 You will not be able to collect further evidence to establish that they are 
the correct offender

 Council may need to withdraw the proceedings, and it may be liable to a 
costs order
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Strategies 

 Take photographs of any company signage at the site

 Obtain the identities of all key witnesses (i.e. by photo I.D.), including all 
persons carrying out works on a site; confirm who they are employed by 
and who has instructed them to carry out the work

 Search Council’s records (e.g. development consent or CC) to confirm the 
person or entity identified as responsible for carrying out the works

 Obtain ASIC searches to confirm the correct name of the company, and 
that the company has not been deregistered

 Issue s9.22 notices to, or conduct interviews with relevant parties to 
establish who authorised the works (obtain contracts, invoices, receipts, 
etc)

11 June 2020 28

Back to basics – 3 crucial aspects of compliance work

Correctly identifying the offender



Q & A
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